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UNITED STATES COURT OF APPEALS
FOR THE FIRST CIRCUIT

________________________________
MARY BETH RUSKAI,

   
Petitioner,    

   
v.    

   
JOHN S. PISTOLE, Administrator,
Transportation Security Administration,  
         

Respondent.
________________________________

)
)
)
)
)
)
)
)
)
)
)

No. 12-1392

PETITIONER’S MOTION TO SUPPLEMENT THE RECORD

Petitioner Mary Beth Ruskai (“petitioner” or “Ruskai”) respectfully moves

to supplement the record before the Court to include petitioner’s supplemental

affidavit (attached hereto as Exhibit A (hereinafter, “Ruskai Supp. Aff.”)) and the

affidavit of witness Scott Keller (attached hereto as Exhibit B (hereinafter, “Keller

Aff.”)).  This proffered evidence reflects that, since oral argument took place on

January 7, 2014, the Transportation Security Administration (“TSA”) has

continued to subject Ruskai to unduly invasive pat-down procedures in violation

of her rights under the Fourth Amendment and Rehabilitation Act, even when she

has undergone purportedly more limited pat-downs in security lanes that are part

of the PreCheck program.  In light of the TSA’s claim in its letter submission
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following oral argument that the expansion of the PreCheck program demonstrates

that “the TSA has taken all steps necessary to ensure that its screening procedures

reasonably protect passenger privacy” (See Respondent’s Redacted Citation of

Supplemental Authorities Pursuant to Fed. R. App. P. 28(j) (Jan. 30, 2014)

(hereinafter, “Respondent’s Citation of Supplemental Authorities”)), the

information set forth in Ruskai’s supplemental affidavit is material and relevant to

the issues before the Court and should be included in the record.  Respondent

takes no position on this motion. 

On January 30, 2014, three weeks after oral argument, the TSA filed a letter

submission indicating that the TSA had recently expanded the PreCheck program

to be used in certain standard screening lanes and attaching the updated standard

operating procedures.  (See Respondent’s Citation of Supplemental Authorities.) 

Petitioner opposed the Court’s consideration of the TSA’s supplemental

information on the grounds that it went beyond the scope of Rule 28(j), was

untimely, and does not address Ruskai’s claims or the remedy for her claims.  

(Petitioner’s Public Response to Respondent’s Rule 28(j) Letter (Feb. 11, 2014)

(hereinafter, “Petitioner’s Rule 28(j) Response”).)  The Court has reserved

judgment on whether to consider the proffered evidence.  (See Order dated Feb. 7,

2014.)
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 On the two remaining occasions, Ruskai was not subjected to pat-downs,1

but was instead permitted to go through AIT scanners, which were available for
secondary screening.  (Ruskai Supp. Aff. ¶ 8.)  AIT scanners have been
unavailable or Ruskai has been denied access to them on other occasions.  (Id.  ¶¶
3, 4, 5.)

3

To the extent that the Court considers the TSA’s additional evidence,

petitioner requests that it also consider the evidence set forth in Ruskai’s

supplemental affidavit and Keller’s affidavit, which reports Ruskai’s experiences

with PreCheck security screening since the expansion of the program.  Ruskai has

qualified for PreCheck screening on six occasions since the recent expansion of

PreCheck, and has suffered invasive pat-downs on four of those occasions despite

showing TSA agents documentation of her PreCheck status, explaining that she

has metal implants in her legs, and carrying copies of her x-rays (Ruskai Supp.

Aff. ¶ 7) :1

• On February 21, 2014, while traveling from Boston to San Francisco,

Ruskai was directed to a special disability entrance of the PreCheck

lane and set off the walk through metal detector (“WTMD”) in the

PreCheck lane due to her metal hip and knee implants.  The TSA

agent then patted down her breast area, swiped her inner thighs

(starting from very high up near her groin) twice from both the front

and back of her body, and reached in her waistband and swiped all the

way around her waist. Although an AIT scanner appeared to be

installed in this security area, it was not used then.  (Ruskai Supp.

Aff. ¶ 3.)
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 In her response to Respondent’s Citation of Supplemental Authorities,2

petitioner noted that Air Canada was not yet part of the PreCheck program. 
(Petitioner’s Rule 28(j) Response.)  Air Canada has since been included in the
program.  See TSA PreCheck Expands to Include Air Canada, First International
Carrier to Join Expedited Screening Program, at
http://www.tsa.gov/press/releases/2014/04/29/tsa-precheck-expands-include-air-ca
nada-first-international-carrier-join (last visited May 16, 2014).

4

• On March 9, 2014, while traveling from Boston to Aspen, Ruskai set

off the WTMD in the PreCheck lane, and then asked to use the AIT

scanner that was available for secondary screening at this checkpoint. 

The TSA agent refused her request, and then called for a female TSA

agent who patted down Ruskai’s breast area and swiped her inner

thighs (starting from very high up near her groin) twice from both the

front and back of her body.  (Ruskai Supp. Aff. ¶ 4.)

• On March 23, 2014, while traveling from Aspen to Boston, Ruskai

was told she would be given the PreCheck pat-down after she set off

the WTMD.  The TSA agent swiped down Ruskai’s inner thighs from

the back (starting from very high up near her groin), and repeated this

from the front, although the agent admitted she had found no

anomaly.  The agent also patted down Ruskai’s breast area, patted the

front of her pants (where the zipper would have been), and did an

extensive buttocks pat-down.  (Ruskai Supp. Aff. ¶ 5.)

• On May 14, 2014, while traveling from Boston to Toronto on Air

Canada, Ruskai was subjected to PreCheck screening at the Air

Canada checkpoint in Logan Airport.   After Ruskai set off the2

WTMD, the TSA agent patted down her breast area, placed fingers in

her waistband two times, once from the front and once from the back,

patted down her buttocks, and swiped inside her inner thighs from

behind (starting about two inches from her crotch), and then repeated

this from the front (starting about three inches from her crotch). 
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(Ruskai Supp. Aff. ¶ 6; Keller Aff. ¶¶ 11-13.)  There is no AIT

scanner available at the Air Canada checkpoint at Logan. 

According to Ruskai, these incidents are more invasive than the PreCheck

pat-downs she had received prior to the expansion of the program, which started

lower down her thigh, did not involve reaching into her waistband, and never

involved an extensive pat-down of her buttocks or touching of the zipper area of

her pants.  (Ruskai Supp. Aff. ¶¶ 9-10); see also Joe Sharkey, Some Kind Words

for Body Scanners, N.Y. Times at B7 (May 6, 2014), available at

http://www.nytimes.com/2014/05/06/business/some-kind-words-for-the-airport-bo

dy-scanner.html?ref=todayspaper (last visited May 16, 2014) (attached as Exhibit

C) (reporting that air travelers with metal implants believe they are worse off since

the expansion of PreCheck).  Witness Scott Keller, an investigator, observed

Ruskai’s most recent pat-down on May 14, 2014 and stated that it “made [him]

feel uneasy” and “was more invasive than a previous pat-down of [] Ruskai that

[he] witnessed in February 2013.”  (Keller Aff. ¶ 14-15.)  Ruskai’s recent

experiences with PreCheck are therefore relevant and material to the Court’s

consideration of whether she will continue to suffer deprivations of her rights

under the Fourth Amendment and Rehabilitation Act as the TSA expands the
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 Petitioner’s counsel stated during oral argument, which was prior to these3

incidents, that the PreCheck pat-down was legally problematic because it still
involves unreasonable government touching but preferable to the enhanced pat-
down applied in non-PreCheck checkpoints.  Since the PreCheck pat-downs have
become more invasive, there is little distinction between the PreCheck and
enhanced pat-downs.

6

PreCheck program to more checkpoints and airports.3

For the foregoing reasons, the Court should include Ruskai’s supplemental

affidavit and Keller’s affidavit in the record.

May 20, 2014 Respectfully submitted,

/s/ Monica R. Shah           
Monica R. Shah
(First Circuit Bar No. 1154639)
Zalkind Duncan & Bernstein LLP
65a Atlantic Avenue
Boston, MA 02110
(617) 742-6020
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CERTIFICATE OF SERVICE

I hereby certify that on May 20, 2014, I electronically filed the foregoing

with the United States Court of Appeals for the First Circuit by using the CM/ECF

system. I also certify that the following counsel of record is registered as a

CM/ECF filer and will be served by the CM/ECF system: Sydney Foster, Esq.,

Sharon Swingle, Esq., Mark B. Stern, Esq.

/s/ Monica R. Shah        
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EXHIBIT A
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EXHIBIT B
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UNITED STATES COURT OF APPEALS 
FOR THE FIRST CIRCUIT 

MARY BETH RUSKAI, 
Petitioner, 

V. 
No. 12-1392 

JOHN S. PISTOLE, Administrator, 
Transportation Security Administration, 

Respondent. 

AFFIDAVIT OF SCOTT A. KELLER 
I, Scott Keller, do hereby swear and depose the following: 

1. I am an investigator, licensed by the states of Massachusetts and New Hampshire. 
2. I live and work in Methuen, Massachusetts. 
3. On Wednesday, May 14,2014,1 accompanied Mary Beth Ruskai to Logan Airport. 
4. At approximately 8:55 a.m., Ms. Ruskai went through a checkpoint at the Air Canada 

terminal. 
5. Ms. Ruskai requested that I be allowed to witness the screening, which the agent 

permitted as long as I stayed behind the security area. 
6. Ms. Ruskai put her luggage, jacket, shoes, and the hiking poles she uses to assist her with 

walking on the security belt. 
7. Ms. Ruskai then passed through the metal detector, which caused it to sound an alarm. 

She showed a male security officer and a female security officer some paperwork, and 
had a conversation I could not hear. 

1 
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9. 

10. 

11. 

12. 

13. 

14. 

After a few minutes, the female security officer put on a pair of gloves and began telling 
Ms. Ruskai she was going to proceed with a pat-down. 
The officer had Ms. Ruskai hold both arms up by her side and the officer checked her 
arms up to her armpits. She then patted down Ms. Ruskai's collar. 
Facing Ms. Ruskai, the officer moved her hands around Ms. Ruskai's chest on both sides 
of the chest. 
The officer then moved both of her hands to go down the outside and inside of Ms. 
Ruskai's legs, starting at the groin area and moving down to her feet. The officer also ran 
her hand around the inside Ms. Ruskai's waistband from the front. 
The officer then walked to the rear of Ms. Ruskai and checked her collar, then used her 
hands to pat down all over Ms. Ruskai's back and the inside of her waistband. 
She then used the back of her hands to swipe down Ms. Ruskai's rear end with three or 
four different swipes. The officer then took both of her hands and, starting very close to 
Ms. Ruskai's groin, ran her hands down the outside and inside of Ms. Ruskai's legs to her 
feet. 
Watching the search, particularly the officer patting down Ms. Ruskai's rear end and then 
placing her hands very close to Ms. Ruskai's groin, made me feel uneasy. 
I believe this pat-down was more invasive than a previous pat-down of Ms. Ruskai that I 
witnessed in February of 2013. 

Sworn under the pains and penalties of perjury. May 2014. 

Scott Keller 

2 
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EXHIBIT C
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